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MICHAEL LOUIS:   I began here in 1980.  I have been here ever since.  I handle commercial 
litigation, particularly commercial leases, bankruptcy, landlord/tenant work and John McKenna, 
with our firm, is going to start us off today and I’ll let John give a little background about himself. 
 
JOHN McKENNA:   Hi.  This is John McKenna.  I’m a partner at MacElree Harvey.  I have been 
practicing for roughly fifteen years.  My practice primarily is in business litigation.  I do some 
consumer litigation as well.  Today, I am going to talk to you about non-compete agreements 
and I am also going to talk to you about the Unfair Trade Practices and Consumer Protection 
Law.   
   Now, let’s first start out with a hypothetical.  Tess Truehart manages your temporary agency 
and she has been there for ten years.  One day you come in and tell her that to continue on she 
must agree to not join a competitor or start her own business for twenty years after termination 
for any temp agency in the United States or Canada.  Now, I ask you, is that reasonable?  The 
answer is no.  It is not reasonable.   
   Let’s start out with what makes a non-compete agreement enforceable in Pennsylvania.  A 
restrictive covenant to not compete is a clause in an employment contract which limits the type 
of work an employee may do after she leaves that employer.  These non-compete agreements 
may limit the employee’s ability to perform work similar to that done by her previous employer 
so as not to compete with the previous employer.  Now, in our hypothetical, the first question is, 
are they enforceable?  Is this contract enforceable?  And we answered that already for you, no it 
is not.   
   There are four requirements for a valid non-compete agreement.  The first one is that there 
has to be a relation to an employment or other legitimate written agreement.  Second, there has 
to be adequate consideration.  Third, there has to be a reasonable time restriction.  Fourth, 
there has to be a reasonable geographic restriction.   
   Now, on this one you just came in and made an announcement to her that she either agree to 
not compete or she is fired.  The thing that is wrong with that particular situation is that there 
was no writing or anything other than somebody walking into an office, so the first requirement 
is that you have a writing.   
   The second one is consideration or giving something for value in order for a person to 
continue working.  If a non-compete agreement is signed before the employee begins work, 
most Pennsylvania Courts will hold that the consideration is adequate.  Where an existing 
employee signs a non-compete agreement, additional money or consideration or something of 
value must be given.  In Pennsylvania, let’s give some examples.  There are cases that hold 
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that two weeks of pre-termination notice and $200 worth of trade secrets is not adequate 
consideration.  A three year contract providing exclusive underwriting privileges was, in fact, 
held to be adequate.   
   Now, let’s consider a situation where you have a raise in salary and a change in your 
employment status.  That was considered adequate consideration.   
   The theme with all these cases in the law in Pennsylvania is that if you don’t have an 
employee sign a non-compete agreement as soon as they begin, you have to give something 
new of value and the more that you give, obviously, the more you can get away with.   
   There a number of states that hold what we will call the minority rule, but there is a majority 
rule.  Pennsylvania follows what they call the minority rule, that there must be new consideration 
for a non-compete to be upheld.  The example of states that hold that you can do it without 
additional consideration are Alabama, Arkansas, Delaware, Florida, Idaho, Illinois, Indiana, 
Kansas, Kentucky, Maryland, Massachusetts, Mississippi, Nebraska, Nevada, New Hampshire, 
New Jersey, New York, Ohio, Tennessee, Utah, Vermont, Virginia and Washington. 
   Okay, I am going to be handing out to you an outline of what I call “Business Solutions to the 
Consideration Problem.”  What this handout talks about is what will work and what will not work.  
The first item is what will not work.  We have already discussed what will not work and we will 
now talk about what will work.  The easy cases are the ones that talk about an employee 
changing from part-time to full-time status or changing status from at-will to a promised term of 
employment.  For example, instead of saying you can be fired at any time, I’m going to keep you 
as an employee for five years.  That would be adequate consideration for a non-compete 
agreement.  Also, a promotion may be enough if, like a raise, it is not the normal or annual 
promotion given to the employee.  The difficult cases are the ones where the employee annually 
gets a raise or a bonus so that in order for it to be new consideration it has to be something 
extraordinary or outside of the scope of the regular employment.  For example, special training 
or knowledge that is not readily ascertainable through the research or could be acquired during 
employment.  It is special training that you receive.  Promotions and pay raises, employment 
benefits or other advantages to the employee will work.  The outline will give you a whole 
bundle of suggestions of what could work and you can just pick and choose for yourself as to 
what you think will fit your business.   
   Now, let’s talk about the second part of our hypothetical, which is the time period and 
geographical restrictions in non-compete agreements.  In our hypothetical we talked about time 
and we said twenty years.  Generally, a restrictive covenant may only be such length as is 
reasonably necessary to protect the interest of the employer.  The court will not focus on 
whether two or twenty years is a long time, but whether the party enforcing the covenant can 
establish that two years is necessary to protect his interest.  The court will look at a number of 
factors.  It is going to look at the nature of the employee’s business,  the nature and scope and 
quantity of information disclosed to the departing employee, the marketplace, the length of the 
employee’s employment and the employee’s pre-existing knowledge of the employer’s 
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business.  For example, the Superior Court has held that a three year non-compete agreement 
was not reasonable to protect a company’s software business when they entered into a 
agreement to attempt to develop a commercially viable computer network system.  To that end, 
the individual signed a non-compete agreement for three years.  After four years in which he 
acted as a project manager on the development of the computer networks and after two 
networks were created and licensed, he took a position with a competitor.  The former employee 
sued his employer for a declaratory judgment relieving him of the three year non-competition 
agreement.  Believe it or not, the court held that three years was not reasonable.  They held that 
because the computer equipment has a shelf life of twelve to eighteen months, they thought that 
a year was maybe a little bit too little and they reduced it to actually two years total, which said 
that that was a reasonable restriction.  In terms of years, the general rule is one year has been 
upheld.  I haven’t been able to find any cases that have held that one year is not reasonable.  
Two years, that is where it sort of calls for a balancing test.  Most courts will hold two years if 
you can prove that the marketplace will take you two years to retrain and reacclimate and turn 
over business.  After the three years it gets more and more difficult to do.  The courts have 
upheld three year, four year and five year agreements, but it has to be, again, tied into the 
marketplace.   
   Now, geographic area is a little bit easier than time.  Time is actually, I think, the most difficult 
of the restrictions.  Geographic area is a little bit more common sense and, again, they look at 
the employer’s business, the market, the services provided to the employee and the information 
entrusted to the employee.  Then they look at the different restrictions based upon the specific 
territories within a certain radius between the center of town or they can do it in a number of 
different ways. 
   Let’s take a look first at the restriction.  In our hypothetical you had a temp agency manager 
who was asked to not compete in the United States and Canada.  Now, I can tell you now that 
in a temp agency, where you are just providing temp services, you are not going to run into too 
many situations where that can be enforced pretty much outside of the territory that you 
compete in.  That could be county by county, state by state or even a mile radius.   
   In the handouts that I have given you, the title of it is called “Guidelines and Inquiries Used in 
Shaping a Reasonable Covenant Not to Compete” and it goes through five steps.  Rather than 
go through each of those steps that are self-explanatory to you, well let’s just say that the first 
one is you have got to know your business.  Number two, you should know your employee.  
Number three, you should organize the outside world to benefit you and, to explain that, it 
means that in many instances employers immediately choose covenants based on the radius of 
miles believing that this is the only type of restriction that is enforceable; perhaps setting forth 
particular counties or states to be more precise.  Would a restriction on competing in a specific 
product line or in a particular market be even better?  Or, would setting forth the names of 
specific customers or competitors set forth geographic boundaries?  That is a very effective tool, 
is to actually in your non-compete agreement to actually have a list of clients and customers that 
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you may not want them to compete with and I think the courts will be able to uphold that 
because they are going to say, okay, that’s an established customer of this business and you 
should not be trying to solicit that customer because you have a duty of faith and loyalty to your 
employer.   
   Step four would be to determine the length of the risk and we have already talked about that.  
The fifth step is to tell your employee – sit down and explain it to them, have them initial next to 
it.  Some people actually, with the employee’s permission, record it so that they have a tape 
recording or a videotape of it.  Now, of course, you have to make sure the employee agrees to it 
and, if they refuse, that should not be a reason for firing them because you should respect their 
privacy.  However, if you explain to them that this may protect their employment in the future 
and it would protect both sides, it might work. 
   That pretty much concludes my first portion of it.  Does anybody have any comments? 
 
MICHAEL LOUIS:   Can I make a couple here, John?  The last one of these cases I had where 
someone was trying to enforce covenants not to compete, I represented the employee, and 
Judge Mahon up here in Chester County refused to enforce the covenant not to compete when 
my client, the employee, signed the covenant not to compete shortly after he was hired, not 
simultaneous with his hiring, but shortly after he was hired and Judge Mahon held that that was 
not sufficient consideration.  Now, I think with better facts maybe they would stretch it, but in this 
case the employee, my client, also we could defend on the grounds that he was accused of 
competing and not taking some stores where he went and competed and what he testified was 
that he had offered these first to the employer and they said they weren’t interested.  So, that 
was another defense. 
 
JOHN McKENNA:   How much time had lapsed between the time he was hired and the time he 
had to sign the non-compete? 
 
MICHAEL LOUIS:   A matter of days. 
 
JOHN McKENNA:   Oh, a matter of days.  Wow. 
 
MICHAEL LOUIS:   So, I think that was fact specific, but it does give you a defense.  It is really 
important to get it signed simultaneously with the employee’s hiring. 
 
JOHN McKENNA:   Yeah.  And if you’re doing it and the employee agrees that it is a 
consideration for something that they are getting, you might just want to recite that, their salary, 
their benefits.  You might want to do that.  One other thing, that Michael just raised, that being 
the defenses to these things.  Another one, if you are not enforcing that against other 
employees who have left the company, for example, if you let two employees go and this 
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employee you decide not to let go, it goes against you for two reasons.  Number one, because 
you are being inconsistent, but, more importantly, how important could a non-compete really be 
if you are not enforcing it against other employees.  So, again, that could be fact specific 
because the employer could come back and argue that he was hurt by the two employees that 
he did not enforce it against and now they want to do it to protect their interest, but you are 
going to have a harder time if you haven’t been uniform or consistent. 
   Now, Mike, tell us about commercial leases. 
 
MICHAEL LOUIS:   One more thing that Judge Mahon did in the case that I had, the employer 
tried to sue not only the employee, who had contacts with Pennsylvania, but his wife.  They 
were doing business in Delaware and Judge Mahon granted my preliminary objections that I 
filed on the grounds that the wife did not have minimum contacts with Pennsylvania, so Judge 
Mahon found that there was a lack of jurisdiction over the wife.  Personal jurisdiction.  Thank 
you, John. 
   I’m going to talk now about confessions of judgment in commercial leases and are they 
enforceable.  First, I want to explain what a confession of judgment is.  There are two different 
kinds.  A confession of judgment for money gives the landlord in a commercial lease an 
immediate judgment for money against the tenant which creates a lien on any real estate owned 
by the tenant in that county.  A confession of judgment for possession gives the landlord the 
right to evict the tenant from the leasehold premises.  Now, as long as the lease is commercial 
and not residential, confessions of judgment are enforceable.  If you are the landlord, you 
should have the tenant sign a disclosure acknowledging that they are waiving their constitutional 
right to notice and an opportunity to be heard.  The important question is can you execute on 
confessions of judgment as soon as you file them?  The answer is yes, but you must serve a 
notice with the writ of execution or writ of possession and then wait thirty days.  You used to be 
able to immediately file confession of judgment for either money or possession and then go in 
and before the people even knew that you had filed it and had an opportunity to defend, you 
could go in an garnish their bank account which really put you in the driver’s seat because you 
now have their bank account tied up and they can’t even go and give a retainer to a lawyer to 
defend themselves.  Basically, the courts ruled that was unconstitutional because what you 
were doing was depriving them of their due process right to notice and an opportunity to be 
heard and then actually taking something from them, namely their bank account, without them 
having that notice and an opportunity to be heard.  That is when the courts came back and said 
if you are going to immediately execute on a confession of judgment, you have to serve on the 
defendant, in this case the tenant, a notice that says that they have to file something within thirty 
days to open the judgment.  Basically, to show that they have a defense to the judgment or they 
did not knowingly and understandingly waive their constitutional right to notice and an 
opportunity to be heard.  That takes me back to why I told you when you get the lease signed 
you should get the tenant to sign a disclosure acknowledging that they are waiving their 
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constitutional right to notice and an opportunity to be heard.  Now, frankly, when you get them to 
sign that, if they don’t have an attorney and somebody doesn’t explain it to them, they might not 
really understand what that means, but it is still important that you get them to sign that because 
then it makes it hard for them to argue when it comes time for trial to say, yeah, I signed it, but I 
didn’t really understand it.  Well, that is their problem.  They shouldn’t be signing things that they 
don’t understand.   
   Now, once you have filed the confession of judgment and locked the tenant out, when you file 
your writ of execution, can the tenant be evicted immediately?  Well, that depends on the 
county.  In Chester County what they will generally do is go and serve the writ and give the 
tenant thirty days to operate.  During that time period they can come in a file a petition to open 
or strike.  In other counties, they will lock the doors when you go and the tenant can then go in 
to file something, but they cannot operating during those thirty days.   
   A lot of commercial leases have language in them that gives the landlord the right to go in and 
peaceably repossess and change the locks and evict the tenant through self-help without 
resorting to the courts.  The question is, is it a good idea to go ahead and do that?  The answer 
is no.  I was involved in a case with a hotel where we represented the tenant after the landlord 
had already taken action.  What the landlord did, is the tenant was in arrears in their rent by 
about $750,000.  They hadn’t paid.  It was a triple-net lease.  They were supposed to pay not 
only the rent, but they had to stay current with all their vendors.  They weren’t.  They had to be 
current with all the real estate taxes.  They weren’t.  That added up to about $750,000, so the 
landlord had a great case if they just went through the courts and did it properly.  But this 
landlord tried to get cute.  They filed a complaint for money, not a confession of judgment, and 
they weren’t executing on a money judgment.  Then they had the sheriff go out and serve the 
complaint for money, but at the same time they had about twenty employees of a new 
management company there when the sheriff was serving it so it looked like the sheriff was 
there to help with the forcible eviction.  We sued the landlord in Federal District Court and Judge 
Dalzell held that was unconstitutional and instead of having to pay $750,000 we were able to 
help our client actually get money out of this action by the landlord which, if the landlord had just 
done it properly and gotten an attorney to file a confession of judgment and throw the tenant out 
properly through the courts, the tenant would not have had a defense.   
 
QUESTION:  What are the advantages to a confession of judgment? 
 
  I guess the biggest one is that you obtain an immediate judgment without having to worry 
about the sheriff serving a complaint for money or for possession and then waiting while the 
sheriff serves the tenant.  That can be difficult.  I had a case recently where the sheriff was at 
the defendant's  house trying to serve a complaint.  They obviously were in there.  They closed 
the blinds, refused to answer the door.  The sheriff turned on his siren, beeped the horn.  The 
people wouldn’t answer the door.  So, that takes time.  You have to go back, file a motion to get 
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a special order for service.  All that is avoided by doing a confession of judgment.  You don’t 
have to worry about serving it.  You also don’t have to worry about giving the defendant time to 
respond.  With a confession of judgment you’ve got your judgment immediately.  If you are 
doing it by way of complaint, then the defendant has twenty days to respond.  If they do not 
respond in twenty days, then you have to send them a ten day default notice, so they have a 
minimum of thirty days.  So, it is much quicker, which is important in a landlord tenant situation 
where they are already in arrears, they are probably just falling further and further in arrears, so 
you really want to get them out before your damages increase.   
   As I said before, the other advantage to a confession of judgment is that it gives you an 
immediate lien on any real estate owned by the defendant in that county.  That can be important 
if you know that your tenant owns real estate and the tenant is about to go to settlement and sell 
that real estate.  By filing a confession of judgment in the county where they own the real estate, 
you can prevent them from going to that settlement without paying you or at least dealing with 
you.  It also gives you a right to levy on the tenant’s bank accounts, personal property that is in 
the leasehold premises or real estate.  That is a confession for money. 
   The confession for possession gives you the right to file a writ of possession in Chester 
County.  As I said before, it depends on the county, but when the writ is served, the defendant 
has thirty days to file a petition to open or strike and in some counties they will lock the 
defendant out immediately and some of them will let them operate during those thirty days. 
   Another roadblock to the landlord obtaining possession can be bankruptcy by the tenant.  The 
tenant can know that you are coming and the tenant can file a bankruptcy.  What that does is 
stop everything the landlord is doing.  Before he can take any further action the landlord first has 
to go to the Bankruptcy Court and file what is known as a motion for relief from automatic stay.  
The landlord is not going to be able to get that in all likelihood if the tenant is paying post-
petition rent, meaning rent after the time the tenant filed bankruptcy.  So, even though the 
tenant may be in arrears at the time he files, if he pays his post-petition rent, the landlord is not 
going to be able go get relief from the automatic stay.  Now, under the Bankruptcy Code the 
tenant of an unexpired commercial lease must either assume or reject the lease within sixty 
days of filing their petition in bankruptcy or else it is deemed rejected.  In a lot of the major 
bankruptcies that we are involved in, because we represent a lot of shopping center landlords, 
such as say a K-Mart or a lot of the big anchors in these shopping centers that file bankruptcy, 
the reason they will come in and file a Chapter 11 Reorganization is to either assume the leases 
which are profitable and to reject the leases that are unprofitable.  So, when K-Mart or the other 
tenant comes in and files bankruptcy, they will always file a motion to extend the time to assume 
or reject the lease.  I just said they only have sixty days to assume or reject it so what they will 
do is come in and file that and that is the first battle in the Bankruptcy Court and generally that 
will be granted as long as they are current with the landlord on their post-petition rent. 
 
QUESTION:  What happens to the arrearages?  



 
AVOIDING BUSINESS LITIGATION:  
Employee Non-Competes:  What You Must 
Know  
Commercial Leases:  Your Rights As A Landlord 
Bankruptcy:  A Creditor's Perspective    
Trade Practices:  Preventing Lawsuits 
 
 
MICHAEL LOUIS:   That is all put in abeyance, which is very frustrating to the landlord.  The 
arrearages do not have to be cured until the tenant assumes the lease.  If the tenant assumes 
the lease, then it must be immediately cured. 
 
QUESTION:  So all the back rent would have to be pa id? 
 
MICHAEL LOUIS:   Yes, if they want to assume the lease 
 
QUESTION:  Can it be paid over time or does it have  to be immediate? 
 
MICHAEL LOUIS:   Sometimes the court will give them a little bit of time, but generally it is 
immediate unless the tenant can give you some assurance that they are going to pay it fairly 
quickly. 
 
QUESTION:  Can you put a clause in a commercial con tract that says if you file 
bankruptcy that’s an event of default? 
 
MICHAEL LOUIS:   It is in just about every lease, but it is unenforceable.  The landlords put it in 
every lease, but Bankruptcy Courts will not recognize that. 
 
JOHN McKENNA:   As a matter of fact, I understand there is actually a statute in the Bankruptcy 
Code that says you are not allowed to enforce those clauses. 
 
MICHAEL LOUIS:   Yes.  Just because of that you cannot be prejudicial against someone just 
because they filed bankruptcy.  Now, where a lot of the fights come in is if say a Nordstrom or 
upper end tenant files bankruptcy and they want to assume the lease and then assign it to a 
third party, well the landlord is very concerned that they are not going to assign it to a K-Mart 
type tenant because it will destroy the tenant mix in that shopping center.  That is one of the big 
battles that happens in commercial leases because the reason the tenant is filing is to be able to 
assume the profitable leases and either keep them for themselves or sell them to raise money 
for the bankruptcy estate or to reject them and give the landlord an unsecured claim where they 
often don’t receive anything for them.  Now, in order to be able to assume the lease and then 
assign it to a third party the new tenant, the tenant who is being assigned the lease, must be 
able to prove that any percentage rent due under the lease will not decline substantially.  They 
must also be able to show that the assignment doesn’t breech any exclusivity provisions that 
any of the other tenants might have…that they are the only ones that can sell whatever, 
handbags or something like that, and maybe the prior tenant did not breach that but the new 
tenant would.  That would be a reason that the new tenant cannot come in.  Finally, the new 
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tenant must prove that the assumption and assignment does not disrupt the tenant mix or 
balance in the shopping center.  The example that I used was a Nordstrom cannot assign to a 
K-Mart because you have an upper end anchor which cannot assign it to a lower end anchor.  
Now, as you already brought out, John, the advantages to having the lease assumed is that all 
pre-petition arrearages must be cured.  So that is good as long as the landlord is okay with the 
new tenant. It is good to have it assumed because then it is brought current.  The bad thing 
about when the commercial lease is rejected, the landlord has an administrative claim for rent 
from the time the bankruptcy was filed until the lease is rejected, but generally that will be paid 
and it is not going to be that long of a time period.  Administrative claims are generally paid in 
full.  However, the landlord has an unsecured claim for one year's rent or 15% of the remaining 
term of the lease.  For example, a big anchor tenant’s lease might be a 20 or 30 year lease, but 
the maximum the landlord can have as an unsecured claim is three years' rent plus the pre-
petition arrearages.  Keep in mind unsecured creditors in these bankruptcies generally receive 
about 10% of their claim so a landlord who is getting his lease rejected and having an 
unsecured claim is not going to come out of it anywhere near whole generally unless they can 
re-rent that leasehold premises fairly quickly. 
   The last thing I am going to deal with in commercial leases is a landlord’s lien and what 
priority that takes.  First, let me explain what a landlord’s lien is.  A landlord’s lien is a statutory 
creation that gives a landlord a lien on any personal property that the tenant has in the 
leasehold premises and the landlord has a lien on that personal property for the amount of rent 
that is in arrears.  That can even take priority over a secured creditor such as a bank or a 
leasing company if that bank or leasing company does not get a waiver of landlord’s liens.  So, if 
you are a bank, a leasing company or a tenant that wants the bank or leasing company to have 
priority, because maybe you have a personal guaranty to them and you don’t to the landlord, 
then you are going to want to make sure that landlord signs a waiver of landlord’s liens.  Keep in 
mind that the landlord’s lien only attaches to personal property and not to general intangibles, 
such as a liquor license.  We had a dispute recently in a landlord/tenant situation where the 
landlord was trying to claim that the landlord’s lien attached to a liquor license, but that is not 
correct.   
QUESTION:  Any comments John? 
 
JOHN McKENNA:   No. It seems as though the commercial lease, like anything else which I am 
going to bring into my next topic, it seems like if you are clear and you make sure that the tenant 
understands and maybe even initials certain very restrictive or compelling portions of your 
lease, that the more you explain it to the tenant, the more you have them actually initial it, the 
less surprised they can claim later on saying, well, that wasn’t explained to me or that’s not what 
it meant. 
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MICHAEL LOUIS:   Good point.  You will generally see confessions of judgment in all capital 
letters standing out where maybe the rest of the lease is not and some leases you will even see 
where they initial it.  Where I sometimes see that backfire is they will have a spot there for the 
tenant to initial it and, if they don’t, it ends up backfiring on the landlord, so only put things like 
that in there if you are going to do it because if you initial “I saw the confession of judgment 
clause” or something and have the initial place and then they didn’t initial it, well then it ends up 
backfiring.  The tenant can say, see, I didn’t initial that.  Nobody ever pointed that out to me. 
 
JOHN McKENNA:   Right.  That’s very dangerous. 
 
MICHAEL LOUIS:   John is now going to talk about… 
 
JOHN McKENNA:   …the Unfair Trade Practices Act.  This is a hot, hot, hot topic in the law.  In 
terms of business litigation and consumer litigation, this is probably the topic that I get the most 
involved in, at least recently.  I prosecute these and I defend these.   
   This Act was passed in 1968 by the Pennsylvania legislation.  The courts have consistently 
held that the terms of this law shall be construed liberally, so that it can effectuate the purposes 
of the Act.  Meaning that they are going to err on the side of upholding the Act whenever 
possible.  The term “trade and commerce” means advertising, offering for sale, sale or 
distribution of any services or any property, tangible or intangible, real, personal or mixed, 
including trade or commerce, directly or indirectly affecting the people of the Commonwealth of 
Pennsylvania.  What is dangerous about this Act for business owners is that a consumer (and 
the private enforcement provisions are for consumers) can get his actual damages plus that 
person can get three times his actual damages plus attorney’s fees, so you have to be careful.   
   Consumers are able to bring suits under this Act if they meet two requirements.  First, the 
consumer must have purchased or leased the goods or services themselves.  Second, the 
purchase is primarily for family, personal or household purposes.  So, in Michael’s situation 
where he talked about earlier, it wouldn’t apply to commercial leases because it is one business 
entity signing with another business entity.  That includes sole proprietors who are not 
corporations.  This does not apply to business situations.  It applies where a business deals with 
a consumer or one person sells an object to another person.  It doesn’t necessarily have to 
mean that it’s a business.  For example, of all the hot areas, real estate may be the hottest of 
areas because that is where you are seeing a lot of unfair trade practice acts.  A lot of times a 
buyer will sue a seller for failure to disclose a defect in the real property.   
   The Unfair Trade Practices Act actually goes through 23 separate items of violations, but I am 
going to highlight 18 of them and we are going to talk about why these 18 are what you should 
be watching out for.  The first one is passing off goods or services as those of another; for 
example, selling a knockoff watch as a Rolex.  I saw a case where somebody was selling a 
Rolex and the watch was spelled R-O-L-L-E-C-K-S.  It wasn’t even correctly spelled.  That’s an 
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obvious one.  Another one is causing confusion or misunderstanding as to the source, 
sponsorship, approval, certification of goods or services or a connection with or association with 
or certification by another.  Now, what the heck does that mean?  It is like advertising a product 
and saying it has been approved by the American Medical Association when, in fact, it has not; 
or telling somebody that a particular food product has been approved by the Department of 
Health when, in fact, it has not.  So, you have to be very careful. As Michael and I were talking 
about earlier, you have to be clear in your advertising and what you offer to your customers.  
Clarity and making it as simple as possible is the way to fly. 
   Misrepresenting the geographic origin in connection with goods or services are also frowned 
upon; for example, saying something is from Napa Valley, California when in reality it is from 
Delaware Valley.   
   The fourth one that I’m going to talk to you about is representing that goods are original or 
new if they have been deteriorated, altered, reconditioned, reclaimed, used or second-handed.  
Michael and I worked on a case many years ago, actually one of the pioneer cases in this 
particular area, where we had a gentleman who purchased a Cadillac from a dealer, and I’ll let 
Michael talk about this a little bit, but the point was that he was told it was a brand new car and, 
in fact, it was a new car; however, they didn’t tell him that it had been dented and damaged 
during the shipping and that it had been repainted.  When he took the Cadillac home he found 
out because a friend of his told him that your car must have been in an accident because the 
paint job doesn’t match up.  This, of course, was very embarrassing to the purchaser and he 
took it back to the company.  What did the company do?  And this is another lesson to learn.  
Instead of trying to work with the customer and maybe trying to investigate, they immediately 
took the car, repainted it and said, okay, here it is as good as new.  That wasn’t going to do it for 
this customer and that is really not what the law requires.  Once you have advertised something 
as new, and if in reality it has been deteriorated, damaged, reconditioned, used or second-
handed, then you are in violation of this Act.  So, you have to be very careful to disclose any 
possible defects.  If they had told this person up front that, gee, maybe we can touch up the 
paint for you, he might have been okay with it, but because they embarrassed him and didn’t 
treat the customer well, the customer sued and took it all the way up to the Superior Court.  We 
ended up getting our attorney’s fees and damages.  It was so much more expensive for that 
company then had they tried to work with the customer to begin with.  Mike, do you have 
anything to add to that? 
 
MICHAEL LOUIS:   That is a good summary.  As you said, if the dealer had simply told…they 
never explained to our client what happened.  All they had to do…if they had told him right up 
front, this car came in, it got a little ding in it, we punched in out and we repainted the door.  He 
would have paid a little bit less for it and it never would have been a major problem.  But, 
instead, lack of communication.  My client brought the car back, said it’s not a new car, it’s a 
used car.  They looked at it, repainted the door.  By that point it was perfect as far as a normal 
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person could see, so under the Uniform Commercial Code, which is how these cases had 
always been decided before our case, the car dealer would have won.  But where we made new 
law was we were the first ones to have the courts apply this Unfair Trade Practices Act to a 
situation such as this and we won because the Act said you can’t sell something as new when it 
has been altered or repaired.  Punching out the door and repainting it was clearly altering or 
repairing it and Judge Sugarman, when I tried the case, sounded like he was going to make that 
decision, but by the time we ended up getting the decision, I don’t know what happened.  He 
ruled the other way.  The Superior Court reversed him and Judge Sugarman would often say to 
me, “You were one of the only ones to ever have me reversed.”  He didn’t forget that.  We made 
new law on that case and I still get a call once in a while from somebody asking what our 
thought process was on that. 
 
JOHN McKENNA:   That leads us into the next one, which is misrepresenting goods or services 
of a particular standard or quality or grade when the goods are not that way.  For example, 
selling a diamond and saying it is clear or of certain carats when in reality it is not clear and has 
some imperfections.  Another one is disparaging the goods or services of a business of another 
person by falsely misleading representation of fact.  For example, saying that a particular store 
has been shut down by the Department of Health when in reality it has not.  Here is another 
one.  Advertising goods and services with the intent not to sell them as advertised.  This is the 
“bait and switch” advertising.  Bait and switch goes on where you advertise a particular item on 
sale, the person comes in and you say, Oh, well, that really isn’t for you.  You should really try to 
buy this one.  It is trying to lead the customer into buying one item when in reality there is a 
short supply of that item or you never intended to sell the person that item to begin with at that 
price.  There are cases where they can show statistically that customers typically do not buy the 
items once they enter into the store.  So, be very careful again, and I’m going to repeat this 
theme over and over again, because so many businesses don’t learn this lesson.  Be clear in 
your advertising.  Be clear in your dealings with other customers and try to be diplomatic if a 
customer has a complaint.  Sometimes complaints are bogus, but sometimes they may be 
legitimate and sometimes you will save yourself a lot of money if you at least listen to the 
customer.   
   Another law is making false or misleading statements of fact concerning the reasons for or the 
existence of price reductions.  For example, telling the customer that an item has been phased 
out and, therefore, only a few are left when in reality the product is not selling well and you are 
trying to drum up interest in the product by false or misleading statements.   
   Another one is promising or offering credits or rewards or compensation for getting other 
customers to buy somebody’s product.  For example, if you sign an agreement to purchase a 
cell phone and they give you a kickback if you tell your friends about it and the friends sign up.  
Any time there is a connection between your sale and another person’s sale, it is considered an 
unfair trade practice.   
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   There is a violation if you sell goods and services to a person for consideration and upon 
further consideration of the purchase to secure or attempt to secure one or more persons to join 
said plan.  Again, that is a confusingly worded statute, but what that means is chain letter or 
pyramid club.  Send ten dollars to the next ten people and give them addresses of ten different 
people.  This is illegal.  It is prosecuted by the Attorney General’s Office and they put it in there 
because every once in a while somebody will say, oh, gee, I can make a lot of money if I can 
just pass this on to ten people.  Actually, people have paid large fines, had to disgorge the 
money that they received back to the Attorney General’s Office.  Not only that, but you can be 
sued by the victims and the victims can seek treble damages and attorney’s fees against you.   
   Here is what we get involved in a lot and that is failure to comply with the terms of any written 
guaranty or warranty given to the buyer at, prior to or after a contract for the purchase of goods 
and services is made.  If you tell somebody that you are going to repair any reasonable 
damages within one year of purchase and you don’t live up to that warranty, there is a violation.  
Another example of that which I get into a lot, and I had a case where an extermination 
company advertised to this elderly widow that she needed an extra special treatment of anti-
termite spray.  In reality, the termites had already infected her house so much that the 
foundation was ruined and her refrigerator actually crashed through the floor.  She was living in 
a dangerous, uninhabitable house.  They didn’t tell her that; they should have told her that.  We 
ended up bringing an action against them and ended up winning and getting a good reward for 
her and also getting her attorney’s fee back.  That is the kind of thing that goes on.  Also, there 
seems to be a problem between sales people and the service people.  The sales people come 
and say we can do this, we can do that.  They will do whatever they can to make the sale and 
move on to the next sale and then forget about the customer and the tech people who have to 
service that customer.   
 
JOHN McKENNA:   While we took a break, Michael indicated to me that we should also 
admonish that this is only in consumer situations.  If you come into an office and the person 
sells you, that’s a breach of warranty situation where the computer salesman doesn’t live up to 
what he advertised.  But, in a personal situation where you are using it for your household 
needs and somebody says they are going to do something and if it doesn’t do it, that is a 
violation of the Unfair Trade Practices Act. 
   Making repairs, improvements or replacements of tangible, real or personal property of a 
nature or quality inferior to or below the standards that are agreed to in writing.  For example, 
replacing an engine not with a new engine but with a rebuilt engine.  That is a perfect example.  
Somebody will say, oh I need a new engine.  Instead of putting in a new engine they put a 
rebuilt one in. 
 
MICHAEL LOUIS:   And again that goes back to disclosure, disclosure, disclosure.  If you are 
going to do that, tell the people what you are doing.  Give them the option of saying, well, if I’m 
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going to put in a new engine it’s going to be $2,000, but I can give you a rebuilt engine for 
$1,500.  If you are going to do something like that, make sure you get it in writing that they know 
it is rebuilt. 
 
JOHN McKENNA:   One you see occasionally is when you tell somebody that they are going to 
need repairs or services when they don’t need them.  For example, in that car engine situation, 
telling somebody that they need a new engine in a car when, in fact, they don’t really need it 
and you know that they don’t need it. 
 
MICHAEL LOUIS:   Like your lady with the termite stuff.  They just wanted to sell her a bid 
contract when, in fact, they should have said it is beyond us.  You need a new house. 
 
JOHN McKENNA:   They actually breached about three or four different unfair trade practices 
statutes.   
   Going back to Michael’s thing.  In a consumer situation you cannot waive your right to certain 
legal defenses in a court case or where you agree to a confessed judgment.  Under the Unfair 
Trade Practices Act you can actually get treble damages if somebody forces you to sign a 
contract or entices you to sign a contract where you waive your right to notice and an 
opportunity to be heard.  So, again, be careful when you are dealing with consumers.  You 
cannot force somebody to do that.  Not only is it a violation of the common law, it is a violation of 
a statute as well.  They actually went out of their way to put that in.   
   Mail order businesses.  We only have two more left.  The mail order business has to supply 
what they advertise to you within thirty days, unless there is financing, then they have fifty days 
to perform the actions required by this subclause.  Meaning that if they say they are going to get 
it to you, they have thirty days to do it.  Unless you agree in writing to an additional period of 
time, they have thirty days. 
   Lastly, the courts will find a violation when a person engages in any other fraudulent or 
deceptive conduct which creates a likelihood of confusion or misunderstanding.  This is known 
as the “catch all” clause and is being used more and more now as a weapon in cases where 
fraudulent misrepresentations or non-disclosures of material facts are made in real estate 
contracts or stock sales.  Again, a lot of time the elderly are involved.  I have a matter right now 
where an older woman came to a broker.  She was 70 years old, her husband passed away and 
left her about a half million dollars.  She came to him saying that I would like to have an 
investment where I would just get paid dividends and I could live off the interest.  Instead of 
placing it in safe investments, he placed it in what they call very unsuitable investments.  They 
put her in high risk.  This was done in March of 2000 at the very epicenter, the very beginning of 
the downturn in the market.  She lost everything.  This woman was destroyed and we have an 
action against the broker and the brokerage house.   
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   One other thing that we want to make clear to you, and this is very important, employers are 
responsible for the fraud of their employees if it is within the scope of their employment.  That is 
a very broad definition.  If you hire somebody as a salesperson and that salesperson misleads 
somebody and that person is damaged by it, the employer, the person who should be watching 
or observing that employee, can be held liable.  So, not only be clear to your customers, make 
sure your employees are clear to your customers.  Make sure your employees are being honest 
with your customers because this Unfair Trade Practices Act, I think we are just seeing the tip of 
the iceberg.  We are going to get more and more times when somebody is being hurt because 
they were promised something and it was not delivered.  I think if, again, we are clear, we have 
good customer relations and you monitor your employees and make sure they only sell what 
you can deliver, I don’t think you are going to have any problems.   
 
MICHAEL LOUIS:   So, the respondeat superior that you are talking about where the employer 
is going to be responsible would come into play for example if a real estate agent made a 
misrepresentation that he knew there was no problem with say the septic system or termites 
when, in fact, he knew to the contrary. 
 
JOHN McKENNA:   Yes.  In fact I just finished a case where somebody had misrepresented the 
existence of a flooding condition in a property and they knew about it.  Not only that, the 
township had written a letter saying, you have to take care of the problem and make sure you 
pass it on to the new buyer if you don’t take care of it.  They never disclosed the letter and the 
customer found out later on when his basement flooded.  He went to the township and found 
this letter in the property file.  We brought an action against the real estate company and the 
broker and ended up getting a very nice award for my client.  Again, this is a situation where we 
asked them to rectify the problem.  We probably would not have sued them had they 
responded.  They ignored us completely.  The judge, in particular, was astounded how they 
could ignore our pleas and they acknowledged that they received messages from us to please 
take care of this problem, and they completely ignored it.  Again, when somebody complains, 
make sure it is unfounded.  If it is founded, you should do something about it because this Act 
can really make your day a bad day. 
 
MICHAEL LOUIS:   I guess in summary the big things, wouldn’t you say, about the Unfair Trade 
Practices is you can triple your damages and attorney’s fees.  That is what makes the Act so 
good for plaintiffs. 
 
JOHN McKENNA:   Right, and that’s why businesses if you have good business practices, you 
will not run afoul of this act. 
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MICHAEL LOUIS:   Our last subject that I’m going to hit on is bankruptcy.  The first thing is what 
should you do when someone who owes you money files bankruptcy?  I guess the answer 
would be call me.  Actually, it depends on whether you are a landlord or a secured creditor or an 
unsecured creditor.  If you are simply an unsecured creditor, when you receive notice of the 
bankruptcy it will tell you whether it is a no asset Chapter 7 for which you need not file a proof of 
claim, or whether it is an asset case and what the deadline is for filing a proof of claim. 
 
QUESTION:  What is an unsecured creditor? 
 
An unsecured creditor is a creditor who is not a secured creditor or a priority creditor.  A secured 
creditor would be, for example, a bank that has a lien on your home or your car, a mortgage, 
GMAC that has a lien on your car.  A priority creditor would be for taxes; real estate taxes or the 
IRS or the Commonwealth.  Everything else is an unsecured creditor, which would be credit 
card bills, medical bills, electric bills, just about anything that is not secured or unsecured. 
   At the very least you should generally file proof of claim because that is very easy, very cheap 
and protects your case.  What you might want to do is have me look over the bankruptcy 
schedules of the debtor to make sure they are not claiming more exemptions than those to 
which they are entitled.  There are certain things that you are permitted to exempt, such as 
$17,425 each for a husband and wife in real property.  That means if a husband and wife file 
bankruptcy, they could exempt, which means they can keep it and not pay out any money to 
anyone, $34,850 in their home, if they own it jointly.  So, say the people own a home worth 
$100,000 and they have a mortgage for $60,000, they can almost exempt all of that because 
they can exempt $34,850.  They could probably, in that situation, file a no asset Chapter 7.  
There is just not enough equity in there; just a couple thousand dollars.  The Trustee would 
probably not want to pursue that.  Now, that’s if you choose the bankruptcy exemptions under 
the Bankruptcy Code.  They also allow a certain amount for a car, not very much, a couple 
thousand dollars; about $9,000 for your furniture; something for jewelry.  There is a minimal 
amount, so you can actually go in, discharge your credit cards and other unsecured debt, keep 
your mortgage on your home if it is current, and file a Chapter 7.   
   Another thing you can do is, if it is a husband and wife, you can choose the state exemptions 
if the debts are not joint.  For example, say before the people got married or even while they are 
married, credit cards are issued in the husband’s name only.  The husband can file bankruptcy, 
choose the state exemptions, which means any property that the husband and wife own 
together is deemed tenants by the entireties and, therefore, creditors of the husband or wife, but 
not both, cannot go after those joint assets. 
 
JOHN McKENNA:   Some states are different Mike, but in Pennsylvania that is the way it is, 
correct? 
 



 
AVOIDING BUSINESS LITIGATION:  
Employee Non-Competes:  What You Must 
Know  
Commercial Leases:  Your Rights As A Landlord 
Bankruptcy:  A Creditor's Perspective    
Trade Practices:  Preventing Lawsuits 
 
MICHAEL LOUIS:   Correct.  That comes all the way back from the English common law that 
once you get married, you are no longer two separate people but you become one.  That is 
called tenants by the entireties.  If you are not a creditor of husband and wife, then you cannot 
go after those assets that are owned jointly.   
   Let me explain next the difference between a Chapter 7, a Chapter 13 and a Chapter 11.  In a 
Chapter 7 a trustee is appointed to take over the debtor’s property.  However, often the debtor 
owns no assets that it cannot exempt in bankruptcy.  This is what is known as a no asset 
Chapter 7.  If the debtor has assets that it cannot exempt, then the trustee will liquidate them 
and pay them pro rata to unsecured creditors.  Generally, what will happen is if the people have 
assets they cannot exempt, they will file a 13 and I will get into what that is in a minute.  
Generally Chapter 7s are filed to discharge credit card debt when the debtors have no equity in 
their real estate.  For example, the scenario that I gave you before where their house is worth 
$100,000 and they have a $60,000 or $70,000 mortgage, if they also have $20,000 in credit 
card debt and (this is important too) their income is about the same as their expenses, which is 
almost always the same.  Often people’s expenses are higher than their income.  They would 
be able to keep their real estate, just continue to pay their mortgage, it doesn’t affect the 
secured creditors, but they would be able to discharge the credit card debt, which, since their 
expenses meet their income, they would never be able to pay and it gives them the fresh start 
that the Bankruptcy Code was designed to give them. 
   In a Chapter 13, when you generally file those, it is for someone who has fallen behind in their 
mortgage and their property is listed for sheriff’s sale.  They want to stop the sheriff’s sale and 
be given time to bring their mortgage current through a bankruptcy plan.  To file a Chapter 13 
you must earn wages or have some other source of regular income and you must agree to pay 
part of that income to your secured creditors over time.  Generally, only the secured creditors, 
such as the bank or banks that have a mortgage or mortgages on your home, will be paid the 
arrearages on the mortgage or mortgages over time through the bankruptcy.  For example, say 
you have a first mortgage on your home where you have to pay $1,000 a month and you're 
$2,000 behind on that.  And then you have a second mortgage on your home that is current.  
What you have to do is, when you file bankruptcy, continue to pay the monthly payment on the 
first and second mortgage and then make up the arrearages through the course of a plan which 
can be anywhere from three to five years.  So, if it is five years, generally you will need as much 
time as possible and you are $2,000 behind.  Generally people aren’t going to file bankruptcy 
because they are only $2,000 behind; they can generally make that up.  But, maybe they are 
$10,000 behind and they don’t have the income to make that up quickly so they need 60 
months.  You just divide the $10,000 by 60 months and you have to pay that to the trustee plus 
a little something for the trustee and for interest during the time period.  That is the Chapter 13 
Plan. 
   A Chapter 11 is basically a Chapter 13 reorganization for businesses.  In a Chapter 11 the 
business may continue to operate, but the creditors and court must approve a plan to repay the 
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debts.  There is no trustee unless the judge decides that one is necessary.  If a trustee is 
appointed, the trustee takes control of the debtor’s business and property.  All the major airlines 
and department stores that have filed bankruptcy have filed under Chapter 11.  They are often 
filing to be able to reject unprofitable leases and assume only the profitable ones.  Remember, 
you may be able to keep the debtor from discharging your debt in bankruptcy.  We represented 
a creditor, Marjorie Margolies Mezvinsky, you may remember her.  It was a well publicized case.  
She was a U.S. Representative from Montgomery County who was a big supporter of Clinton 
and her husband was convicted of fraud and she tried to file bankruptcy and claim that she 
didn’t know anything about it even though she was on a lot of these debts.  Our client was owed 
a million dollars and we filed a complaint to determine non-dischargeability of debt.  The court 
ended up finding that, contrary to her assertions that she really didn’t know what her husband 
was doing, that she was just a housewife and didn’t really know all the finances, she was 
seeking bankruptcy protection and that just doesn’t make sense.  You used to be an 
investigative reporter and then you were a U.S. Representative and you are not a typical 
housewife who maybe could get away with that explanation.  The court refused to allow her to 
discharge the debt in bankruptcy which means that the creditor is able to attempt to pursue her 
and collect from her.  That is basically what I have.  John, do you have anything to add? 
 
JOHN McKENNA:   No.  I think the only thing I was confused about is when can an individual 
become a Chapter 11? 
 
MICHAEL LOUIS:   An individual can become a Chapter 11 if the debt…you can only file a 13 if 
you have unsecured debts of less than $290,000 and secured debts of less than $871,000.  So, 
if you are a businessman who doesn’t do business through a corporation but does it in his own 
name and you have a lot of debt, then you would actually file a Chapter 11 as an individual. 
 
JOHN McKENNA:   If I sue somebody and get a judgment in court, what happens to that in 
bankruptcy? 
 
MICHAEL LOUIS:   It depends on whether the debt is a secured debt or an unsecured debt.  
Let’s go back to the example that I gave before where the house is worth $100,000 and they 
have a first mortgage of $60,000.  Your debt would be secured up to almost $6,000 because 
they can exempt a little over $34,000 so your debt would be part secured and part unsecured in 
that scenario.  In the secured part they would have to pay you over time. 
 
JOHN McKENNA:   What if I sued somebody under this Unfair Trade Practices Act for lying to 
me about something that they sold to me and I got a judgment against them and they filed 
bankruptcy? 
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MICHAEL LOUIS:   That would possibly be one of the debts that they could not discharge if 
there was fraud involved, like Marjorie Margolies Mezvinsky.  You would be able to keep that 
and revive that judgment every five years until you eventually got paid.  Maybe they would want 
to sell their house down the road or get a loan and they couldn’t get it because of their bad 
credit rating because of your judgment.  Eventually, they may come back and try to pay you or 
settle that case. 
 
JOHN McKENNA:   It seems like there is a lot of interplay between all of these topics we talked 
about today and they could cross each others paths from time to time. 
 
MICHAEL LOUIS:   That is why we work as a team on a lot of these bigger cases because we 
each have our expertise and sometimes these cases are so big that you need to be able to 
throw a team at it, especially if you are up against a big Philadelphia firm, some solo practitioner 
might get buried.  But what we can do is throw a team that can go up against any of the law 
firms around here and compete very well. 
 
JOHN McKENNA:   Well, thanks a lot Mike.  I appreciate it. 
 
MICHAEL LOUIS:   Thank you John.  It was fun and I thank everyone for coming. 
 
JOHN McKENNA:   Thank you. 
�


