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Bill Wilson and Laurie Wyche-Abele are part of MacElree Harvey's employment and civil rights
practice group. The employment and civil rights practice group assists both employers and
employees in connection with contracts, hiring, terminations and resignations, wages and other
compensation, employee benefits, post employment competition, and a host of other questions
arising out of the employment relationship. It also addresses issues of privacy, freedom of
speech and religion, due process and equal protection of the laws, both in and outside of the
employment context.

Our employment attorneys pride themselves on being up to date with recent changes in the law.
For instance, the United States Supreme Court rendered a decision that will impact employment
discrimination litigation.

The Supreme Court's June 2003 decision in Desert Palace, Inc. v. Costa, dealing with so-called
"mixed motives" cases, has the potential to be one of the most significant developments in the
law of employment discrimination in recent memory. It may result in more cases being allowed
to go to trial, and will certainly lead to new strategies at trial, although it is unclear if there will be
either more or fewer verdicts in favor of employees.

Understanding Costa requires a short review of some legal history, beginning with the court's
earlier decision in Price Waterhouse v. Hopkins in 1989. In a confusing set of opinions, a
fragmented court addressed a situation in which gender had played a part in the employer's
decision not to take favorable application in regard to a female employee, but the employer
maintained that the same decision would have been the result of an evaluation that did not
consider gender as a factor at all. No justice's opinion commanded a majority of the Court, but
Justice O'Connor's swing vote was recognized by most of the federal judiciary as stating the
holding of the case. She held that once an employee proved that sex (or race, religion or
national origin) was a motivating factor in an adverse employment decision, the burden of proof
then shifted to the employer to show that it would have taken the same action even in the
absence of the unlawful motivation. If the employer was able to meet this burden of proof, then
it won the case and the employee got no remedy.

Congress did not like the Price Waterhouse result, which allowed employers to completely
escape responsibility in some cases where intentional illegal discrimination was proven to have
motivated a decision about an employee. Section 107 of the 1991 Civil Rights Amendments
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altered its holding and provided that an employee who proved that illegal discrimination was a
motivating factor in an adverse employment decision would be entitled to some remedies, even
when the employer could carry the burden of proving that the same action would have been
taken for entirely lawful reasons. Although the court would not be able to award lost pay,
compensatory damages or an injunction against the employer, it could declare its conduct to
have been unlawful and award attorneys' fees. The idea was that the statute's purpose of
eradicating illegal discriminatory practices would be advanced by holding employers
accountable for their illegal conduct, even when other motives also contributed and may have
been predominant.

Price Waterhouse applied only when the employee presented "direct evidence" of discriminatory
intent, and direct evidence had a narrow definition in this context. The language of the statutory
amendment, however, was not limited to direct evidence cases. Because it was clear that
Section 107 was intended to change the specific holding in Price Waterhouse, many of the
lower federal courts also limited its application to direct evidence cases. Since the vast majority
of Title VII cases relied on circumstantial proof, this meant that Section 107 did not apply in
most cases.

In Costa, in a unanimous opinion written by Justice Thomas, the court has now held that the
unambiguous language of the 1991 amendments applies to all Title VII discrimination cases,
regardless of whether they are based on direct or circumstantial evidence. This will have
significant but unpredictable results, affecting the dynamics of settlement as well as trial.

In theory, shifting the burden of proof to the employer would make it easier for the employee to
prevail on the issue of whether unlawful discrimination caused the adverse employment action.
Many attorneys, however, predict that courts will be more inclined to require juries to address
the shifting burdens of proof in two separate questions, which will increase the chances of
compromise verdicts that lead to less significant relief for the employee. If that is true, in some
cases employers may still prefer settlement of cases, even though they believe they can meet
their burden of proof, rather than risk a verdict that subjects them to liability for attorneys' fees,
or even just the embarrassing finding of a jury that there had been an unlawful motive in an
employment decision. This settlement dynamic may be more influential in cases where the
amount of lost earnings or other injury to the employee is lower and the potential attorneys' fee
award is, therefore, a more significant factor in the decision to settle.
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Questions presented at the seminar held on Wednesday, June 18, 2003 at the West Chester
University Graduate Business Center in cooperation with the Chamber of Commerce of Greater
West Chester.

QUESTION: Is there a requirement to show some inju  ry in a sexual harassment case?

There is no requirement that a claimant show an injury in a sexual harassment case. Rather, in
a quid pro quo case, the employee must show that the employer conditioned a tangible job
benefit or privilege upon submission to some form of sexual blackmail. In a hostile work
environment case, the employee needs to show that the workplace was permeated with
discriminatory intimidation, ridicule or insult that was sufficiently severe or pervasive to alter the
condition of the employee's employment such as to create an abusive working environment.

QUESTION: Do you need to be a protected class in o rder to bring a discrimination
action?

Yes. In order to pursue an action stemming from illegal discrimination, the employee must be a
member of a protected class, i.e. the discrimination must be related to that person's sex, race,
age, religion or national origin. A poor working environment or malicious comments made to an
employee that were not based on the employee's sex, race, age, religion or national origin
would not be enough for an employee to pursue a discrimination suit. If the employee suffers
an injury at work because of malicious comments or poor working environment, the employee
may be able to bring an action under the Pennsylvania Workers' Compensation Act. In addition,
if the poor working environment and/or malicious comments are severe enough, the employee
may be able to voluntarily leave his or her employment and seek unemployment compensation
benefits on the basis that the working conditions provided a necessitous and compelling reason
to terminate his or her employment voluntarily. White males are protected from sex and race
discrimination, so everyone is a member of at least two protected groups.

QUESTION: Should the employer create a third-party ~ panel to investigate sexual
harassment claims?

While it is possible for an employer to hire an outside company to investigate claims of sexual
harassment in the workplace, it is not mandatory that an employer incur such an expense. The
employer can conduct its own investigations in-house. However, the employer should have a
written policy on sexual harassment in its employee manual telling the employee what to do if
an employee suffers sexual harassment in the workplace. A properly drafted sexual
harassment policy should have more than one person for the employee to go to complain of
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such harassment. This is especially important in cases where the harasser is a member of the
Human Resources Department or the employee's direct supervisor.

QUESTION: Does an employee have to give written no tice of a sexual harassment claim
to his or her employer?

No. An employee may make an initial claim orally if the employer's sexual harassment policy
provides. However, an employee making such claim would be prudent to document that he or
she went to a supervisor to make such a report in the event that the employer does not properly
investigate and/or remedy the discriminatory conduct.

QUESTION: How should an employer address a claim o f sexual harassment or illegal
discrimination?

The employer can take a wide variety of measures when it receives a claim of sexual
harassment and/or other illegal discrimination. The employer may simply be able to investigate
and address the problem directly through an informal reprimand or warning with the individual
who is accused of the illegal behavior. If an informal reprimand does not work and the behavior
continues, the employer should take more formal disciplinary measures against the employee.

Such measures may include written warnings, transfer of the offending employee to another
department or job location and/or, as a last resort, termination of employment. If the conduct is
a widespread problem, the employer may want to try to address the problem with educational
classes such as seminars to teach its employees about unlawful discrimination in the workplace
and how to avoid such alleged behavior.

QUESTION: Can a male employee complain of sexual h  arassment in the workplace?
Yes. Male employees can be the victims of sexual harassment in the workplace.

QUESTION: Does an employee have an obligation to k  eep in contact with an employer
while out of the area for military service?

No. There is no such requirement under USERRA
(Uniform Services Employment and Reemployment Rights Act). Further, an employee may not
be able to remain in contact with the employer because of the nature of his military duties.

QUESTION: If an employee leaves for military duty, does the employer have to provide the
same job to the employee upon his return under USERRA?
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USERRA does not require that the employer give the employee the exact same job upon his or
her return but a job that is comparable to the position that the employee had previous to leaving
for military duty.

QUESTION: Is an employer required to promote an em  ployee who is away on military
duty?

If the employer requires an employee to perform work-related duties to earn a promotion, then
no promotion is due to the employee while he is out of the office for military duty. However, if
the employer's promotion policy is solely based upon the length of time the employee had been
employed and presence at the company does not matter, then the employer may be required to
give the employee a promaotion.

QUESTION: Do part-time employees count toward the  total number of employees for an
employer to be held liable under federal and/or sta  te law?

Part-time employees count. However, leased employees do not count toward the total number
of employees.

* * k% *x *

TEN QUESTIONS NOT TO ASK AT AN INTERVIEW

What country are you from?

The Immigration Reform and Control Act prohibits discrimination based on alienage. The
employer is required to verify that the applicant is not an undocumented worker or person, but
this is done by having the applicant produce one of a list of acceptable documents. These are:

A U.S. passport

Certificate of U.S. Citizenship (Form N-560 or N-561)

Certificate of Naturalization (Form N-550 or N-570)

Unexpired foreign passport with unexpired temporary evidence of lawful admission for
permanent residence (Form 1-551) or Form 1-94 with unexpired employment authorization
stamp covering the proposed employment

Resident alien card (Form 1-151 or I-551)

Temporary resident card (Form [-688)

Employment Authorization Card (Form |-688A)
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If the applicant cannot produce one of the above, he or she can establish identity and
authorization to work by producing one document from Group B and one from Group C.

Group B

Driver’s license or similar document

from a state

Driver’s license from Canadian Authority
School ID Card

Voter Registration Card

Military ID Card or Draft Record

ID Card issued by U.S. state or local authority
U.s. Citizen ID Card (Form 1-197)

U.S. Coast Guard Merchant Mariner Card

ID Card for use of Resident Citizen in the U.S. (Form [-179).

Group C

Social Security Account Number Card

Unexpired Reentry Permit (Form 1-327)

Unexpired Refugee Travel Document (Form 1-571)

Birth Certificate from State Department (Form DS-1350 or FS-545)
Birth Certificate from U.S. state or local authority (original or certified)
INS Employment Authorization document

Native American Tribal Document

There are some more documents which can be used by those under 16 years old.

When did you graduate?

Age discrimination is illegal. This question could be intended to determine how old the applicant
is.

Have you ever been injured at work?

The American with Disabilities Act (ADA) makes it unlawful to inquire about an applicant’s past
history of workers compensation claims at the pre-offer stage.
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Have you ever sued anyone?

Itis illegal to retaliate against an applicant for having opposed unlawful discriminatory practices
in the past, or for having participated in proceedings under the anti-discrimination laws. Why
else are you interested in this?

Are you planning to have kids?

Pregnancy discrimination is a form of sex discrimination and is illegal. Enough said.

Can you work on Saturday?

Religious discrimination is illegal. Some people’s religions forbid work on certain days. If this
guestion is indispensable, be sure to volunteer that an effort at accommodation could be made.

Are you married?

The employer has no real reason to care, and this question could be either indicative of gender
bias because of a belief that a married female would be less loyal or likely to stay with the
company. Worse, it could be a come on. Both sex discrimination and quid pro quo sexual
harassment issues might be raised by a pointless question.

Have you ever been arrested?

An arrest is not a conviction, and doesn’t prove much without one. Some states make it
unlawful even to consider convictions unless the offense involved relates to job qualifications.

How much do you weigh?

Obesity may be a protected disability under some circumstances. If it is not really important to
job qualifications, height and weight information has no place on the application forms.

How is your health?

Such a question may violate the ADA, of course. After a conditional offer of employment, a
bona fide medical examination can explore any legitimate interests of the employer.
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SEMINAR OUTLINE

* * % % %

I. SEXUAL HARASSMENT

Harassment, whether based on gender or any other of the types of categorization which
are made unlawful bases for discrimination among em ployees by the several anti-
discrimination statutes, is a form of illegal discr imination itself. Moreover, the law of
sexual harassment is a means of determining when be  havior in the workplace, which
does not involve any overt imposition of a change o f the employee's job status by the
employer, nevertheless becomes sufficiently offensi ve to qualify as an adverse
employment action.

Two types of sexual harassment cases have beenreco  gnized by the courts:

quid pro quo; and,
hostile environment.

A. Quid Pro Quo

A quid pro quo case requires proof that an employer conditioned a tangible job benefit or
privilege upon submission to a form of sexual blackmail.

A somewhat different test is found in the regulations under the Federal Statute which governs
sexual harassment claims, commonly referred to as Title VII. This test requires:

Unwelcome sexual advances, requests for sexual favors or other verbal or physical conduct of a
sexual nature;

Submission to such conduct is made either explicitly or implicitly a condition of employment or
Submission to or rejection of such conduct is used as a basis for employment decision.

As stated above, sexual harassment is actionable even when no other adverse employment
action is directed at the employee, so it is not necessary that an the employment decision which
was linked to the employee's submission or rejection actually be carried out. Also, it is clear that
an implied condition can be actionable. Although harassment by implication may be more
difficult to prove than explicit quid pro quo, it is just as unlawful.
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B. Hostile Environment

The other category of harassment recognized by United States Supreme Court, and the one
which generates most of the difficult legal issues, is harassment by creation of a hostile work
environment. A hostile environment is created where "the workplace is permeated with
discriminatory intimidation, ridicule or insult that is sufficiently severe or pervasive to alter the
conditions of the victim's employment and create an abusive working environment." There is
both an objective and subjective component to this test. First, the workplace must meet this test
from the viewpoint of a "reasonable person” and, second, the plaintiff must subjectively perceive
the environment to be hostile or abusive. A more specific test has been articulated by the
EEOC and courts:

unwanted, intentional discrimination because of membership in a protected class, which was
pervasive and regular, affected the plaintiff, and would affect a reasonable person of the same
protected class.

1. Unwanted Discrimination

Sexual behavior or advances which are not unwelcome are also not harassment. A person who
finds offense in workplace conduct which is not directed at him or her, is not the victim of
harassment. Contrary to myth prevailing in some companies, it is not automatically illegal for an
employee to ask another for a date or tell an off color joke. Such behavior may become sexual
harassment, but only when it is unwelcome and the other parts of the liability equation are
present.

Conduct does not necessarily have to be overtly sexual in nature in order to be unlawful
discrimination. Even though the offender's behavior may be neutral on its face, it can be
discriminatory if, under all the circumstances, it can be proved that it is the product of a
discriminatory motive.

The conduct does have to be directed at the plaintiff, at least in some fashion. For instance,
the court rejected a claim of hostile work environment brought by white male employees who
were offended by discriminatory behavior directed at blacks and females in the workplace, but
not at them.

The harasser's conduct, however, does have to be discriminatory in nature. For instance at
least one court has held that vulgar and explicit remarks were not sexual harassment when they
were directed equally at men and women.
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The fact that an employee has participated, in a mild fashion, in sexually oriented behavior,
does not establish that he or she finds a sexually charged atmosphere to be welcome. In one
case an employer argued that a female employee's use of a gender related vulgarity was a
defense. The court, unsurprisingly, held that this did not justify an "egregious campaign of
sexual harassment."

2. Severe and Pervasive

The requirement that the unwanted conduct be severe and pervasive looks to the totality of the
circumstances, including its frequency, severity, and whether it is physically threatening or
humiliating. Normally, a single act of offensive behavior cannot satisfy this element of proof.
Thus, isolated jokes or isolated comments are not enough to constitute a hostile environment.
However, employers should keep in mind that the courts have never foreclosed the possibility of
a single act supporting a claim of hostile environment, if sufficiently severe. Where the
harassing behavior is obnoxious enough, a single incident has sometimes been enough to allow
a case to proceed. For example in one circuit court, a case against an employer went forward
based upon the actions of a supervisor at the company who made a comment about the
plaintiff's breast and his penis.

A cutting edge theory of harassment involves the employer's failure to ensure an environment
free from sexual harassment by non employees, such as customers or other recipients of
services. In one such case, the plaintiff was sexually assaulted by a hospital patient. The court
held that her case could go forward due to the employer's failure to take reasonable measures
to protect the staff from such risks. It has also been said that this issue is usually a question of
fact for the jury and not suitable for summary judgment. Results are very fact specific.

C. Respondeat Superior

Under either the quid pro quo or the hostile environment theory, the employer cannot be found
liable unless the principles of agency law justify holding it liable. An employer is not responsible
for every action of its employees. If harassment is purely a private action of the harasser, and
the employer is neither aware of it or in any way to blame, the mere coincidence of both
harasser and victim sharing a common employer does not make that employer responsible.
The Supreme Court dealt with this element of proof in the recent cases of Burlington Industries,
Inc. vs. Ellerth, and Faragher vs. City of Boca Raton, dealt with this element of proof.

When the harasser is a supervisor in the plaintiff's chain of command, vicarious liability is much
easier to establish. A person qualifies as such a supervisor if he or she has the authority to
undertake or recommend tangible employment actions or the authority to direct the plaintiff's
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daily work activities. Many courts have stated that liability for harassment by supervisors with
this authority is automatic.

However, in the Eastern District of Pennsylvania an employer was not held to be liable for
harassment by a supervisor when the supervisor was action wholly outside his authority and his
conduct was unforeseeable.

When the supervisor has no direct authority over the plaintiff, vicarious liability is probably not
automatic. It will still be imposed if the supervisor's position of authority with the employer aided
in the harassment, either because there was a reasonable appearance of actual authority or
because the supervisor had enough influence in the company to indirectly influence the
plaintiff's career.

Liability for harassment by non-supervisors depends on actual or constructive notice to the
employer. If the harassment is known to a supervisor, even a low level one, the employer is
likely to be responsible for it if it is not corrected promptly. This may even apply to co-employee
conduct away from work, if the employer was aware of it and could control it. For instance, in
one such case, co-employees posting of defamatory material about a plaintiff on the internet
was sufficient to hold the employer liable. In another case in New York, a teacher sued her
employer over harassment by students.

Liability for harassment is not limited to that generated by supervisors or co-employees, if it is
known. An employer who tolerates harassing behavior by an outsider, such as a customer, can
be liable for allowing a hostile work environment to continue. For example, an employer was
found liable for the harassment of a group home employee by a resident of home. An employer
may face harassment litigation if it permits its employee to be harassed by its customers.

D. The Affirmative Defense

An employer can insulate itself from harassment liability if it has an anti-harassment policy,
which is genuine and effective. This is an affirmative defense on which the employer shoulders
the burden of proof. The establishment of this defense was the most significant aspect of the
Ellerth and Faragher decisions. Where an employer has a meaningful policy for reporting and
correcting harassment, and the employee either fails to use the policy or the policy
accomplishes its goal of ending the harassment, the employer has a valid defense. Mere
suspicion or fear of retaliation will not justify a plaintiff's failure to make use of a policy. An
effective policy will have clearly spelled out reporting and investigative procedures, and will not
require the employee to complain through the offender if he or she is in their chain of command.
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A policy with vague complaint procedures may excuse a plaintiff's failure to use the procedure.
An inflexible complaint procedure is likely to be found wanting.

In deciding if there is a meaningful remedial policy, courts often look at the kind of investigation
the employer undertakes when it gets a report. The EEOC recently published new guidance on
vicarious liability, which includes an outline of what the Commission considers to be an effective
investigation. A review of this outline is highly recommended before undertaking an
investigation; it can be found on the EEOC’s web site at
Among the things recommended are (1) immediate beginning of the investigation; (2)
implementation of intermediate measures, where warranted, such as transferring the alleged
harasser; (3) insuring that the investigator is objective and not a subordinate of the harasser
and; (4) assurance of immediate and appropriate corrective action when the investigation is
complete. Transferring the victim, even if without other negative implications, may not be an
appropriate response.

In light of the need for impartiality on the part of the investigator, it is often recommended that
the investigation be conducted by an outside firm, such as a law firm. In April of 1999, however,
the FTC issued a staff opinion to the effect that such firms should be considered as Consumer
Reporting Agencies under the Fair Credit Reporting Act. If this position is correct, the report of
investigation by an outside agency must be supplied to the consumer — the employee — in some
circumstances. This presents a requirement of disclosure which many employers would be
reluctant to accept. This disadvantage should be carefully weighed before deciding whom to
use as the investigator. The FTC's staff opinion can be found at
http;//www.ftc.gov/os/statutes/fcr/vail.htm.

Prompt remedial action after notice of harassment can be a complete defense. For example, the
immediate transfer of an offending supervisor will protect the employer from liability. Even if the
investigation is viewed as flawed, the employer will avoid liability if it nevertheless provided an
effective correction of the problem. Conversely, where nothing meaningful is done after actual
notice of harassment, the employer will be held accountable. In fact, the absence of a
published policy is likely to be the equivalent of constructive notice all by itself.

Because harassment is, when viewed properly, merely a way of satisfying the adverse
employment action requirement, the courts have held that the affirmative defense is irrelevant
when there has been another form of tangible adverse employment action, such as discharge.
This includes constructive discharge, according to the Third Circuit. One court has even held
that proof of serious emotional distress resulting from the harassment was an adverse
employment action, and that even instant remedial action after the harassment was reported
was therefore unavailing.
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E. Breadth of Application

Quid pro quo harassment is almost inherently limited to gender discrimination, but there is no
reason to so limit the concept of hostile environment. Hostile environment claims have been
allowed to go forward in the context of race, age, and disability.

Il. DISABILITY DISCRIMINATION

The Americans with Disabilities Act has somewhat di fferent philosophical
underpinnings than other anti-discrimination legisl ation. Many employers who reject
applicants for employment because of a disability p robably have a genuine subjective
belief that the disability renders the employee unq ualified for the work. In at least some
senses, therefore, it is inappropriate to accuse th ~ em of the same level of malice in
intentionally discriminating against the applicant. Nevertheless, Congress sought to
insure that such discrimination was based on the re alities of qualification, rather than
stereotypical prejudices or uninformed judgments.

A. Disability DefinedExclusions

A disability is a physical or mental condition which substantially limits a major life activity
of the person claiming to be disabled. The ADA very clearly makes it unlawful to discriminate
against an employee because of an association with a person with a disability, so it is not
always the employee whose condition will be in issue. This is not limited to a familial
relationship. It applies, for example, to an employee who does volunteer work with AIDS
patients. It has been construed not to extend to employees whose job was to do advocacy work
for the disabled who alleged adverse action because of their advocacy.

Most of the litigation over the definition of disability deals with the second half — whether there is
a substantial limitation on one or more major life activities. There are, however, a few
conditions that are specifically excluded form the coverage of the act, regardless of the degree
of limitation they may cause. These include current use of illegal drugs or psychoactive
substance use disorders resulting from such use;

homosexuality or bisexuality; compulsive gambling; kleptomania and pyromania; and sexual
behavior disorders. “Sexual behavior disorders” covers transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, and gender identity disorders not resulting form physical
impairment.

B. Disability Defined — Three Part Test
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A disability is present if an individual has:

8} A physical or mental impairment that substantia lly limits one or more major
life activities;

(2) A record of such impairment, or
3 Is regarded as having such an impairment.

1. Physical or Mental Impairment

A physical impairment includes any physiological disorder, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body systems: neurological,
musculoskeletal, special sense organs, respiratory and speech, cardiovascular, reproductive,
digestive, genito-urinary, hemic and lymphatic, skin and endocrine. A mental impairment
includes any mental or psychological disorder, such as mental retardation, organic brain
syndrome, emotional illness, and specific learning disabilities. Personal characteristics such as
hair color, eye color, left-handedness, muscle tone, personality traits such as quick temper or
poor judgment, lack of education and poverty are not physical or mental impairments. It may
sometimes be necessary to show the extent to which the impairment causes the plaintiff to differ
from the average member of the population. Pregnancy is not an impairment. Although
pregnancy itself may not be a protected condition, unusual complications resulting from
pregnancy may qualify.

2. Major Life Activity

Major life activities are those that are needed in our everyday lives. The EEOC's list,
which is not intended to be exhaustive, identifies performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working. Other major life activities which have been
recognized include, bathing and dressing, and sleeping. Engaging in strenuous activity may not
qualify. Interacting with others has been recognized, with some reservations. Procreation and
reproduction and impairments affecting procreation are likely to be characterized as disabilities.
Further, working is a major life activity, but may require a plaintiff to meet a more stringent proof
requirement of showing restriction in a broad class of jobs.

3. Substantial Limitation

Whether an impairment is substantially limiting must be assessed on an individualized
basis. It must prevent or severely restrict activities that are of central importance to most
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people's daily lives. The assessment takes into consideration the nature and severity of the
impairment, duration or expected duration, its impact, and the abilities of the employee relative
to the general population. The condition does not have to be permanent. A transitory condition
may not qualify, however, even if it is quite severe for a brief period. A serious condition that is
in complete remission is not a disability.

When “working” is the major life activity at issue, it is not enough for the employee to prove that
his or her impairment placed limitations on the ability to do the particular job in question. In
order to establish a substantial limitation, the employee will have to prove that the impairment
had an impact on a “broad class of jobs.” Some courts have held that the class of jobs is limited
to those for which the employee would be otherwise qualified.

4, Record of Impairment

Employers who reject employees or applicants for employment based on past history
are treading on dangerous ground. If the condition would have qualified as a disability, the
employee is a protected person, even though it is no longer present. An employer request for
an independent medical examination in regard to an employee’s readiness to return to work
after disability is not proof of a record of impairment for ADA purposes.

5. Regarded as Disabled

Even an employee who can prove no actual disability in his or her life is protected from
discrimination based on the erroneous belief of the employer that the employee has a disability.
This is an especially relevant issue with employees who have mental health issues or other
medical conditions which may not really limit major life activities, but can generate prejudiced
attitudes. If the employee can prove that the employer thought that he or she had a disability,
even though that belief was erroneous, the employee is a protected person. The employer must
be shown to have believed the condition had a significantly limiting effect on life activities.

The fact that an employer rejects an employee due to a medical condition does not
automatically mean that he is regarded as disabled; employers are authorized to use
qualifications standards such as eligibility for a commercial drivers license. Similarly, an offer of
a leave of absence for a medical condition does not necessarily imply that the employer
regarded the condition as a disability. A request for a medical examination does not
automatically establish a case that the employer regarded the employee as disabled.

C. Otherwise Qualified
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A plaintiff who establishes his or her disability under any part of the three-part test has
only crossed one of the hurdles required to achieve victory. Mere disability does not entitle one
to a job; it is still necessary that the employee be qualified for that job. In fact, many disability
discrimination plaintiffs find that, in emphasizing the extensive limitations their disability imposes
on major life activities, they have inadvertently proved that they are so limited in their activities
that they cannot perform the job. In a sense, they walk a tightrope between too little limitation
and too much.

A person with a disability is nevertheless qualified for a specific position if he or she satisfies the
requisite skill, experience, education and other job related requirements of the position and, with
or without reasonable accommaodation, can perform the essential functions of the position.
Conversely, a person is not qualified if their disability causes them to present a direct threat of
harm to others

D. Essential Functions

The essential functions of a job are the fundamental duties of the subject position. One or more
of the following will usually apply to an essential function: (1) the reason the position exists is to
perform the function; (2) there are a limited number of employees available among whom the
performance of the function can be distributed; and (3) the function is highly specialized and the
incumbent’s qualifications match the specialization. If no reasonable accommodation will allow
a person to perform the essential functions of a job, then he or she is not a qualified employee.
The plaintiff has the burden to prove qualification.

Defining the essential functions of the job is, therefore, critical. Defining the essential functions
of the job is closely related to the requirement for reasonable accommodation, since
accommodations are not required if the employee will remain unqualified due to an inability to
perform the essential functions.

E. Reasonable Accommodation

A person who cannot perform even the essential functions of a job may still be qualified if
reasonable accommodations would allow them to perform those functions. A reasonable
accommodation is one that does not impose an undue hardship on the employer. The
evaluation of reasonable accommodation is an individualized analysis. At trial, it is the
employee’s obligation to identify a reasonable accommodation that would prevent the disability
from being a disqualification. The burden of proving that the accommodation would be an
undue hardship may well then lie on the employer. The EEOC has issued a detailed guidance
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on the responsibilities of temporary staffing agencies, maintaining that they do not simply turn
the accommodation obligation over to the employer where the employee is placed.

In contrast to trial, where the responsibilities for identifying an accommodation and proving
undue hardship are distinct and separate, the process of identifying a reasonable
accommodation on the job is supposed to be very flexible and interactive. A policy requiring the
employee to be 100% recovered to return to work is a per se violation. Normally, the employee
will request accommodation, but both sides may have responsibilities to help identify what is
appropriate. Once an employer is on notice of a disability, it must actively participate in the
process of attempting to identify an appropriate accommodation. This is likely to be particularly
true in the case of mental disabilities, where the employee’s inability or reluctance to discuss the
issue is more likely to be a factor.

There must be a nexus between the qualifying limitation and the accommodation. The
employee does not get to dictate the nature of accommodation, if several suitable options are
available. When the employee refuses to cooperate in an interactive, flexible way, this can
preclude relief. A directive, as opposed to interactive, process, will also expose the employer
who tries to impose it to liability. If an accommodation is implemented which does turn out to
impose a demonstrable undue hardship, it has been held that the accommodation can be
withdrawn.

Factors to be examined in determining whether there is undue hardship include (1) the nature
and net cost, taking into consideration the availability of tax credits , deductions, etc.; (2) the
financial resources of the facility; (3) the financial resources of the employer; (4) the type of
operations of the employer ; and the impact of the accommodations on operations. If an
employer fails to prove that an accommodation imposed an undue hardship, then the failure to
implement the accommodation is unreasonable.

F. The Estoppel Defense

On occasion, the plaintiff in a disability discrimination case will have also filed a claim of another
kind in connection with his or her disability, i.e. a social security disability or workers’
compensation claim. Particularly in the case of social security disability claims, these will often
include the allegation that the claimant is totally disabled from any kind of work. Defendants,
quite naturally, have sought to assert these claims as an absolute bar to a claim for lost
employment opportunity, since one who is totally disabled is not qualified for work, either with or
without an accommodation. Prior to this year, the defense had experienced good success with
this defense. The Supreme Court put a bit of a damper on this defense in Cleveland v Policy
Management Systems Corp., (1999). The Court held that there was no automatic, across the
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board bar to a disability discrimination claim, but the plaintiff must plausibly explain the apparent
inconsistency.

This defense will not work where the employer mandated the application for disability benefits,
as some due under their benefits programs. Further, where the social security or workers
compensation claim of the employee is not, in fact, a claim of total disability from all work, it can
often be reconciled with the discrimination claim. Where the statements cannot be reconciled,
however, the defense is likely to still be dispositive.

G. Disparate Impact

Since the ADA constantly emphasizes the need for individualized determinations of all
gualifications, it is somewhat at odds with disparate impact theory based on statistical proof.
The statute does, however, specifically provide that an employer is unlawfully discriminating
when it uses selection criteria which have the effect of discriminating on the basis of disability or
perpetuating past discrimination. It is a defense if the challenged standard is job related and
consistent with business necessity or if the individual's job cannot be performed with reasonable
accommodation. Some selection criteria are made quite specifically unlawful by the statute. In
some of these instances, the language of the act may allow the applicant to sue over the
application of the selection criteria without regard to whether he or she is a disabled person.

For instance, one court held that a plaintiff need not be disabled to sue over denial of job due to
prohibited inquiry concerning past workers compensation claims.

H. Employment Interviews and Examinations

Questions about the existence, nature, or severity of a disability are prohibited prior to the
extension of a job offer. This rule even extends to requiring a medical examination. Prohibited
guestions include direct inquiry about disability, workers compensation history, mental illness,
frequency of need for leave for treatment, or drinking habits. Prior to extending a job offer, the
employer may ask whether the applicant is able to perform certain functions of the job, or about
drug use (but not the extent of past drug use).

The EEOC maintains that, even if the applicant volunteers disability related information at this
stage, the employer must refrain from follow up inquiry concerning this prohibited area. EEOC
Guidance: Preemployment Disability-Related Inquiries and Medical Examinations under the
ADA. At least one court, however, has held that preemployment inquiry about the need to
accommodate a disability (mental illness) was allowed when both parties were aware that its
existence was already known to the employer.



EMPLOYMENT LAW: What You
Need to Know to Protect Your
Business and Avoid Lawsuits

Once a conditional offer of employment is extended, the prospective employer may require a
bona fide medical examination. This is only permitted if the examination is bona fide, which will
not be the case if the offer is really conditioned on an entire screening process including such
things as psychological testing, polygraphs, physical fitness tests or background investigations.
The employer’s reliance on a clearly inadequate medical opinion resulting from a so-called
examination will not be a defense. The court may permit an employer-screening test for
predisposition to certain medical conditions such as carpal tunnel syndrome where the employer
can show it is relevant to the job.

l. Employee Medical Records and Drug Testing

During employment, the employer may not require medical examinations unless they are shown
to be job related, speak to an employee's doctor about his or her condition, or require
information about every drug the employee uses. Legitimately obtained medical records must
be kept confidential and separate from other records. This ADA protection extends even to
employees who are not disabled.

Tests for illegal drug use are not medical examinations, so the ADA imposes no restriction on
them. It has been held, however, that an epileptic employee could not be fired for refusing an
otherwise lawful drug test, when he had refused out of fear that the employer would learn of his
prescription medication.

Employee medical records must be kept separate from other personnel records and
confidential. A violation of this requirement by forcing the employee to disclose details about
her history is actionable, especially when it causes an atmosphere of pervasive hostility.

M. THE FAMILY AND MEDICAL LEAVE ACT

The Family and Medical Leave Act, also referred to as the FMLA, allows eligible
employees of covered employers to take job protecte d, unpaid leave (or substitute
accrued paid leave) for up to 12 work weeks in any 12 months for (1) a new child, (2) to
care for a family member with a serious health cond ition, or (3) because the employee’s
own serious health condition makes the employee una ble to perform the functions of the
job.

A. Covered Employers

Very small employers are not covered by FMLA. Those which are covered are entities
or person engaged in commerce or in any industry affecting commerce, who employ 50
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employees for each working day during each of 20 workweeks in the current or preceding year;
any person acting in the interests of a covered employer, any successor in interest, and any
public agency. The 20 calendar workweeks need not be consecutive, and part time employees
count.

The provision for liability of a person “acting in the interests of a covered employer” is borrowed
from the Fair Labor Standards Act. It can lead to individual liability of officers or executives who
are decision makers with regard to violations. There is no 50-employee rule with public
agencies.

B. Eligible Employee

To be protected by the FMLA, an employee must have  been employed by the
employer for 12 months and have worked a minimum of 1250 hours during the last 12
months, and be employed at a work site where the em  ployer has 50 employees within a
75-mile radius. The 75 miles is measured according to the shortest distance by road or
waterway, if available, but not by air. If an empl  oyee has no fixed work site, his or her
home base is considered to be the work site. Milit  ary service counts toward the 1250-
hour requirement, according to a DOL memorandum iss ued in August 2002.

C. Serious Health Condition

A serious health condition must involve (1) inpatient care, including the follow up due to
incapacity and subsequent treatment, or (2) continuing treatment by a health care provider for
(a) a period of incapacitation of more than three days that involves treatment at least twice by a
provider or one treatment resulting in a regimen of treatment under provider supervision or (b) a
period of incapacitation due to pregnancy or prenatal care. The courts have been applying this
test according to its language, and not creating any “l know it when | see it” additions. If the
statutory definition is met, there is an entitlement to the leave even if the condition does not
appear to have been a grave threat to health. A court may hold that a serious health condition
exists when an employee only goes to the hospital on a couple of occasions and received a
prescription for treatment. Even the flue has been held to be a serious health condition under
the FMLA.

However, the FMLA does not leave the decision about whether to take leave from work entirely
to the employee. For instance, one case involved an employee who's job required her to work
with teratogenic compounds. When she became pregnant, the employer required her to take
her FMLA leave prior to delivery. By the time the child was born, she had used up her FMLA
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leave. When she was unable to return immediately after the expiration of her 12 weeks, she
lost her job. Later, she lost her case as well.

D. Family Member

Leave for a family member is not required unless the family member is unable to care for
his or her own basic medical, hygienic or nutritional needs or safety, or is unable to transport
himself or herself to the doctor. A family member includes a spouse, son, daughter or parent,
but not an in-law. Adult children qualify.

E. New Child

Leave for a new child does not require a serous he  alth condition on the part of
anyone. It applies to either birth or adoption. U  nder the FMLA an employee with a new
child can request his or her FMLA leave at any time prior to the baby’s first birthday.

F. Leave Accounting

The employer can elect how it will account for leave. It has four options: (1) calendar
year, (2) fiscal, or “leave” year, (3) a 12 month period from the date of the employee’s first FMLA
leave, and (4) a rolling 12 month period. The employer’s election must be applied uniformly
among all covered employees. If it fails to make an election, the most beneficial method to the
employee applies.

Leave can be taken intermittently or on a reduced leave schedule with the employer’s
agreement. If the employer does agree, it can condition its agreement on the employee’s
transfer to an alternate position with equivalent pay.

The FMLA does not have to be paid leave. When it is the employee own serous health
condition which is involved, the employee has the right to substitute any accrued paid leave for
the unpaid FMLA leave. This is only required in the case of leave for other family members if
the employer’s benefits programs allow such a substitution. While the employee is on FMLA
leave, any group health plan remains in effect, and other benefits continue as for other types of
leave.

G. Notice Requirements
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The employer is required to post notice of FMLA rights, and can be fined if it fails to do
so. Notice in a handbook, if the employer has one, will suffice. Notice of the employee’s rights
under the FMLA must accompany any notice of employee obligations.

The employee may be obligated to give 30 days noti  ce of the need for leave, where
the need for leave is foreseeable. The employer ca n require that the notice be clear.
Notice such as a call from an employee’s wife has b een held to not satisfy notice
requirements. Otherwise, the employee must give n  otice as soon as practicable, making
reasonable effort to schedule the leave so as nott o disrupt employer operations. After
an employee has been on leave for 30 days, the empl  oyer may require recertification
from the treating provider of the continuing need f or leave. If there is cause, the
employer can obtain a second medical opinion at its expense. The employee can also be
required to give notice of intent to return from FM LA leave.

H. Rights on Return

Upon the expiration of FMLA leave, the employee is entitled to return to the same or an
equivalent position, at equivalent pay, with pay increases the same as others on unpaid leave
and with a resumption in the accrual of benefits. The employer may not take adverse action
against the employee for having taken advantage of the FMLA leave.

l. Employer Recordkeeping Requirement

The employer is required to maintain accurate records of its FMLA program. Those
included are basic payroll, the dates of FMLA leaves, hours of incremental FMLA leave, copies
of employee notifications, leave policies and premium records for benefits. It must also maintain
records of any disputes concerning FMLA leave or FMLA rights.

J. Retaliation

The FMLA, like many other employment statutes, forbids retaliation against an
employee for exercising protected rights. This extends to refusing to rehire an employee
because of use of leave during a previous period of employment, even though the interruption of
employment may have been for completely independent reasons.

USERRA

The Unformed Services Employment and Reemployment Rights Act (“USERRA”) is a
longstanding federal law that may become increasingly important given the number of
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employees who have recently been called to active military duty. USERRA prohibits
discrimination against persons because of their past, present or future service in the armed
services. Congress enacted USERRA in order to clarify, simplify and where necessary
strengthen the existing veterans’ employment and reemployment rights provisions. This Act
applies to both state and private employers.

USERRA defines service in the uniformed services as:

[T]he performance of duty on a voluntary or involuntary basis

in a uniformed service under competent authority and includes

active duty, active duty for training, initial active duty for training,

inactive duty training, full-time National Guard duty, a period for which a person is absent from a
position of employment for the

purpose of an examination to determine the fitness of the person

to perform any such duty.

The Act provides that a person who is a member of or has performed service in a uniformed
service “shall not be denied initial employment, reemployment, retention in employment,
promotion, or any benefit or employment by an employer on the basis of that membership” or on
the basis of his performance of that service.

A violation of USERRA occurs when a person’s membership, application for membership,
service, application for service or obligation for service in the uniformed services is a motivating
factor in the employer’s action, unless the employer can prove that the action would have been
taken in the absence of such membership, application for membership, service, application for
service or obligation for service. The employee’s military status need not be the sole motivation
for the employer’s actions. Rather, the employee’s military status must be a motivating factor in
the employer’s action.

Under USERRA, discriminatory motivation of the employer may be reasonably inferred from a
variety of factors including the proximity in time between the employee’s military activity and the
adverse employment action, inconsistencies between he proffered reason and the other actions
of the employer, an employer’s expressed hostility towards members protected by USERRA,
together with knowledge of the employee’s military activity and the disparate treatment of
certain employees compared to other employees with similar work records or offenses.

In an action arising under USERRA, the employee has the initial burden of showing three
things. (1) The employee must show the performance of duty in a uniformed service of the
United States; (2) an allegation of a loss of a benefit of employment; and (3) an allegation that
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the benefit was lost due to the performance of duty in the uniformed service. The term “benefit
of employment” is defined under USERRA as:

[A]lny advantage,

profit, privilege, gain,

status, account, or

interest (other than

wages or salary for

work performed) that

accrues by reason

of an employment contract or agreement or an employer policy, plan or practice and includes
rights and benefits under a pension plan, a health

plan, an employee stock ownership plan, insurance coverage and awards, bonuses, severance
pay, supplemental unemployment benefits, vacations,

and the opportunity to select work hours or location of employment.

The employer may avoid liability only by showing, as an affirmative defense, that the employer
would have taken the same action without regard to the employee’s protected military status.
For instance, in cases involving the termination of an employee, the court will determine
whether there is sufficient evidence from which a jury could find that the employee’s military
status was a motivating factor in the employer’s decision to terminate the employee. If the court
determines that there is sufficient evidence, the court go on to determine whether the employer
established as a fact that it would have terminated the employee even if he or she had not been
a member of the military.

In an action regarding an employee’s reemployment rights, USERRA provides that subject to
certain conditions, “any person whose absence from a position of employment is necessitated
by reason of service in the uniformed services shall be entitled to the reemployment rights”
under USERRA. An employer again can defend against an action for failure to reemploy the
employee after he or she returns from military duty by showing that it would have made the
decision to terminate the employee despite the employee’s military service. In addition, an
employer can assert that to reemploy the employee would constitute an undue hardship to the
employer. If the employer can provide evidence to prove this defense, the employer will not be
held liable for any violation of USERRA.

Notice Requirements

An employee who is absent from a position of employment because of service in the uniformed
services is entitled to reemployment if:
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The person has
given the employer advance written or verbal notice of such service.

The cumulative length of absence and of all previous absences from a position of employment
with that employer by reason of military service does not exceed five years.

The person
reports to or submits an application for reemployment to the employer in accordance with the
following provisions:

In the case of a person

whose period of service in the uniformed services was less than 31 days, or who was absent
from his employment for the

purposes of an examination to

determine the person’s fitness to

perform service in the uniformed

services, by reporting to the

employer —

Not later than the beginning of the first full regu larly scheduled work period on the first
full calendar day following the completion of the p eriod of service and the expiration of
eight hours after a period allowing for the safe tr ansportation of the person from the
place of that service to the person's residence.

As soon as possible after the expiration of the eight-hour period referred to above. If reporting
within the time allowed by section 1 above is impossible or unreasonable through no fault of the
person.

In the case of a person whose period of service in the uniformed services was for more than 30
days but less than 181 days, by submitting an application for reemployment with the employer
not later than 14 days after the completion of the period of service, or if submitting such
application within such period is impossible or unreasonable through no fault of the person, the
next full calendar day when submission of such application becomes possible

In the case of a period of service was for more than 180 days, but submitting an application for
reemployment with the employer not later than 90 days after the completion of the period of
service.
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In the case of a person who is hospitalized for or convalescing from an iliness or injury incurred
in or aggravated during military service, at the end of the period that is necessary for the person
to recover from such illness or injury, report to the person's employer as provided in paragraph 3
above or submit an application for employment as described in paragraphs 4 and 5 above. The
period of recovery may not exceed two years except in the case of a person who is absent from
a position of employment for the purposes of an examination to determine the person's fitness
to perform service in the uniformed services.

A person who fails to report or apply for employment or reemployment within the appropriate
period specified above shall not automatically forfeit entitlement to the rights and benefits under
USERRA but shall be subject to the conduct rules, established policy and general practices of
the employer pertaining to explanations and discipline with respect to absence from scheduled
work.

Further, upon the request of the employer, the employee must furnish documentation to
establish that the application for reemployment is timely, that the employee has not exceeded
the service limitations set forth above and that the person's entitlement to benefits has not been
terminated. However, an employer may not delay or attempt to defeat a reemployment
obligation by demanding documentation that does not then exist or is not then readily available.
A person reemployed under USERRA shall be treated as not having incurred a break in service
with the employer.

If you have any additional questions, please contact:

William Wilson
wwilson@macelree.com
610-436-0100

Lance Nelson
Inelson@macelree.com
Managing Partner
610-840-0214




